
Republic of the Philippines
Sandiganbayan

Quezon City
***

SEVENTH DIVISION

MINUTES of the proceedings held on January 5, 2018

Present:

MA. THERESA DOLORES C GOMEZ-ESTOESTA Chairperson
ZALDY V, TRESPESES — Associate Justice

LORIFEL L. PAHIMNA* Associate Justice

The following resolution was adopted:

CRIMINAL CASES NO. SB-lO-CRM-0144 to 0147

PEOPLE V. GEORGE T. HOFER, ET AL.

Before the Court are the following:

1. Accused George T. Hofer, Editha L Quinte and Lucia T.
Palang's MOTION FOR LEAVE OF COURTTO FILE DEMURRER TO EVIDENCE
AND TO ADMIT ATTACHED DEMURRER TO EVIDENCE" dated November 16,

2017; and

2. The Prosecution's "COMMENT TO ACCUSED'S MOTION

FOR LEAVE OF COURT TO FILE DEMURRER TO EVIDENCE AND TO ADMIT

ATTACHED DEMURRER TO EVIDENCE" dated December 1, 2017.

Accused Hofer, Quinte and Palang seek leave to file a Demurrer to
Evidence, which they have attached to said Motion. They rest their Motion
on the grant of their application for bail, showing that the evidence of guilt
against them is not strong, as well as the exclusion of vital evidence^ offered
by the Prosecution.

In their Demurrer to Evidence, assuming that prior leave was granted,
the accused expound on the purported dearth of Prosecution evidence to
sustain the charges of Malversation through Falsification and Violation of

* Per A.O. No. 327-2017 dated September 26,2017
1 Exhs. "C-S", "D-3-a" to "D-3-s","M-S", and "L-7" to "L-20"
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Sec. 3(e) of R.A. 3019. They emphasize that at the time relevant to the
Informations, the Province of Zamboanga Sibugay was merely seven to eight
months into existence.

On the charges of Malversation, the accused advert to the supposed
pronoxmcement of this Court in its Resolution dated January 27,2012 granting
bail, that the subject funds were personal and could not have been malversed.
There being no public funds involved, there could be no malversation.
Moreover, the Prosecution presented no evidence of appropriation - accused
Hofer merely referred the beneficiaries, which referrals were approved by the
Provincial State Welfare and Development Officer; and accused Quinte and
Palang merely filled up forms for the Aid to the Poor Program.

On Falsification as a means to commit Malversation, the accused
contend that mere evidence that the beneficiaries could not be located did not

mean that they were non-existent. The audit was conducted only three years
after the transactions, and some of the letters sent by the CO A Auditors were
not returned, giving rise to the presumption that these were received. It was
common for births and deaths to not be recorded. People in the area come and
go with the planting and harvesting season, hence, a list would not be an
accurate account of inhabitants at a given time. Also, not all people of voting
age are registered with the COMELEC. Finally, that the Prosecution's
witnesses confused the Aid to the Poor Program with the Aid to Individuals
in Crisis Program militates against the merit of these charges.

The accused assert that the Prosecution failed to prove the third and
fourth elements of Violation of Sec. 3(e) of R.A. 3019. There was no evidence
of manifest partiality, evident bad faidi, and gross inexcusable negligence; on
the contrary, the accused were motivated only by good faith to help the poor.

In its Comment, the Prosecution maintained that it was able to
sufficiently prove the crimes charged, and it was now up to the accused to
prove their defense.

We find no basis to grant leave to the accused to file the Demurrer to
Evidence, which does not specifically state the grounds in support thereof. It
merely alleges that it was based on this Court's Resolution granting bail, the
exclusion of evidence offered by the Prosecution, and the failure to establish
the elements of the crimes charged. This is contrary to Sec. 23 of Rule 119,
which requires that the motion for leave to file demurrer to evidence shall
specifically state its grounds.

The purpose of a motion for leave to file demurrer to evidence has been
held to be to determine whether the accused in filing his demurrer is merely
stalling the proceedings. The accused can file a demurrer only if he is granted
prior leave of court.^

Even if the attached Demurrer to Evidence be considered, the grounds
alleged do not point to the insufficiency of prosecution evidence.

Bernardo v. OA, G.R. No. 119010, September 5,1997

t
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We elucidate, thus:

Demurrer to the evidence is "an objection by one of the parties in an
action, to the effect that the evidence which his adversary produced is
insufficient in point of law, whether true or not, to make out a case or sustain
the issue. The party demurring challenges the sufficiency of the whole
evidence to sustain a verdict. The court, in passing upon the sufficiency of the
evidence raised in a demurrer, is merely required to ascertain whether there is
competent or sufficient evidence to sustain the indictment or to support a
verdict of guilt, x x x Sufficient evidence for purposes of fiustrating a
demurrer thereto is such evidence in character, weight or amount as will
legally justify the judicial or official action demanded according to the
circumstances. To be considered sufficient therefore, the evidence must
prove: (a) the commission of the crime, and (b) the precise degree of
participation therein by the accused." Thus, when the accused files a
demurrer, the court must evaluate whether the prosecution evidence is
sufficient enough to warrant the conviction of the accused beyond reasonable
doubt.^

In their Demurrer to Evidence, the accused advert to this Court's
Resolution dated February 7, 2012,"^ wherein this Court, through the Fifth
Division, purportedly pronounced that there bould have been no malversation
as the funds involved were accused Hofer's personal funds and not public
flmds.

This Court made no such pronouncement.

The pertinent portions of such Resolution reads:

Besides, during the 16 November 2011 testimony of Atty. Sumicad,
it was revealed that the "Aid to the Poor Program" funds initially came from
the funds of the governor and he was trying to reimburse the funds
purportedly advanced by him to the intended beneficiaries. It was the
prosecution's theory tiierefore that Hofer is not entitled to said
reimbursement which led to the filing of these Informations.

Considering the admission of Atty. Sumicad that the fimds in
question are personal funds, to the effect that the personal funds of the
governor was advanced, this'Court cannot therefore conclude that the
evidence of guilt is strong so as to deny the accused's application for bail,
(emphasis supplied)

Suffice it to say that Prosecution evidence is replete with documents
showing the disbursement of public funds. That accused Hofer initially
advanced his personal funds does not erase the obvious fact that ultimately,
public funds were used to pay the purported beneficiaries of the Aid to the
Poor Program, by way of Reimbursement Expense Receipts. Hence, although
private funds were used at the outset under the pretext that financial assistance
was given, reimbursements were sought thereafter firom public funds

^ People V. Go, eta!., G.R. No. 191015, August 6,2014
^ Not January 27,2012
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supposedly allotted for the Aid to the Poor Program. There should be no
question then on the use of public funds.

Also, the evidence presented by the Prosecution that these purported
beneficiaries were not registered with the PSA, the local civil registrar, and
the COMELEC is enough to convince this Court that there were no such
beneficiaries living in the country. These documents sufficiently cast doubt
on the actual existence of these people. P.D. 651, and Act 3753 before it,
requires the registration of births and deaths occurring in the Philippines.
Accused's mere submission that it is common for births and deaths to not be

registered does not satisfy this Court, as no judicial notice can be made in the
context of such self-serving statement. It now behooves the accused to prove
that these people existed, albeit unregistered. Neither can this Court subscribe
to the accused's theory that the Prosecution had to prove that these
beneficiaries did not exist, for how exactly does one prove ihat a person does
not exist?

The case of People v. Manalo^ on the burden of proving a negative
allegation is enlightening:

The general rule is that if a criminal charge is predicated on a
negative allegation, or a negative averment is an essential element of a
crime, the prosecution has the burden to prove the charge. However, this
rule admits of exceptions. Where the negative of an issue does not permit
of direct proof, or where the facts are more immediately within the
knowledge of the accused, the onus probandi rests upon him. Stated
otherwise, it is not incumbent on the prosecution to adduce positive
evidence to support a negative averment the truth of which is fairly
indicated by established circumstances and which, if untrue, could readily
be disproved by the production of documents or other evidence within the
defendant's knowledge or control. For example, where a charge is made that
a defendant carried on a certain business without a license (as in the case at
bar, where the accused is charged with the sale of a regulated drug without
authority), the fact that he has a license is a matter which is peculiarly within
his knowledge and he must establish that fact or suffer conviction. Even in
the case of Pajenado, this Court categorically ruled that although the
prosecution has the burden of proving a negative averment which is an
essential element of a crime, the prosecution, in view of the difficulty of
proving a negative allegation, *'need only establish a prima facie case
from the best evidence obtainable." In fact, Pajenado was acquitted of
the charge of illegal possession of firearm for the Court found that, in said
case, the prosecution was not able to establish even a prima facie case upon
which to hold him guilty of the crime charged, (emphases supplied)

The Brief Social Case Study Reports recommending aid to the
purported beneficiaries were prepared by accused Quinte and Palang, per
referral of accused Hofer. DSWD Form 200s were also prepared by accused
Quinte and Palang. Public funds were thereafter disbursed to accused Hofer
as reimbursement for the amount he had advanced. Accused Hofer, Quinte,
and Palang each performed acts collaborative and indispensable to cause the

G.R. No. 107623, February 23,1994
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disbursement of public funds to persons who may not have actually received
them, as their existence was dubious.

The Disbursement Vouchers show that accused Hofer approved them,
that he was the claimant of the amount indicated therein, and that he received
such amount.

In Zoleta v. Sandiganbayan,^ the Supreme Court upheld the conviction
of yice-Govemor Feilpe Constantino for Malversation through Falsification,
explaining that:

Third, Yice-Govemor Constantino and Camanay were accountable
public officers. Under the Government Auditing Code of the Philippines,
an accoimtable public officer is a public officer who, by reason of his office,
is accountable for public funds or property. The Local Government Code
expanded this definition with regard to local government officials. Section
340 of the LGC reads:

Section 340. Persons Accountable for Local Government Funds.
- Any officer of the local government unit whose duty permits or requires
the possession or custody of local government funds shall be accountable
and responsible for the safekeeping thereof in conformity with the
provisions of this title. Other local officials, though not accountable by the
nature of their duties, may likewise be similarly held accountable and
responsible for local government funds through their participation in the
use or application thereof.

Local govemment officials become accountable public officers
either (1) because of the nature of their functions; or (2) on account of their
participation in the use or application of public fimds.

As a required standard procedure, the signatures of, among others,
the Yice-Govemor and the Provincial Accountant are needed before any
disbursement of public funds can be made. No checks can be prepared and
no pajmient can be effected without their signatures on a disbursement
voucher and the corresponding check. In other words, any disbursement
and release of public funds require their approval. Thus, Constantino
and Camanay, in their capacities as Yice-Govemor and Provincial
Accountant, had control and responsibility over the subject funds.

Finally, Vice-Governor Constantino and Camanay
appropriated, took, misappropriated or consented, or through
abandonment or negligence, permitted another person to take the
public funds when they signed Disbursement Voucher No. 101-2002-
01-822. The term voucher, when used in connection with disbursement of
money, implies some instrument that shows on what account or by what
authority a particular payment has been made, or that services have been
performed which entitle the party to whom it is issued to payment.
Corollarily, when an authorized person approves a disbursement
voucher, he certifies to the correctness of the entries therein, among
others: that the expenses incurred were necessary and lawful, the
supporting documents are complete, and the availability of cash
therefor. He also attests that the person who performed the services or
delivered the supplies, materials, or equipment is entitled to payment,
(emphases supplied)

G.R. No. 185224, July 29, 2015 ^ -y
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This Court thus finds that there is sufficient evidence to sustain the

indictment against the accused for Malversation of Public Funds through
Falsification of Public Document.

In the same way, there is also sufficient evidence to sustain their
indictment for Violation of Sec. 3(e) of R.A. 3019.

In their Demurrer to Evidence, the accused claim that only good faith
attended their act of giving aid to the poor. This is, however, discounting the
evidence presented by the Prosecution casting doubt on the existence of these
beneficiaries, which, in contrast, is indicative of evident bad faith on the part
of the accused.

In a nutshell, the following elements of the offenses charged have been
sufiBciently proven by the Prosecution:

For Malversation of Public Funds through Falsification of Public
Documents:

SB-10-CRM-014S

Elements Evidence
Malversation Falsification

(1) That the offender be a
public officer

(1) the offender is a public officer,
employee, or notary public

Pre-Trial Order dated November 12,2012
Stipulation - Identities and positions of the
accused as the same persons charged in the
Information.

(2) That he had the custody
or control of funds or property
by reason of the duties of his
ofhce

See Zoleta v. Sandiganbc^an, G.R. No.
185224, July 29,2015

(3) That those funds or
property were public funds or
property for which he was
accountable

(2) he takes advantage of his
official position

Exhs; "CC", "BB"

(3) that he falsifies a document by
committing any of the ways it is
done

Exhs. "CC", "CC-6 to CC-132", "C to
"M", "N" to "Z", "M-6-a", "M-7-c" to "M-
7-p","M-r'

(4) That he appropriated,
took, misappropriated or
consented or, through
abandonment or negligence,
permitted another person to
take them

Exhs. "BB", "FF', "GG", "HH"

SB-lO-CRM-0147

Elements Evidence
Malversation Falsification

(1) That the offender be a
public officer

(1) the offender is a public officer,
employee, or notary public

Pre-Trial Order dated November 12,2012
Stipulation - Identities and positions of the
accused as the same persons charged in the
Information.

(2) That he had the custody
or control of funds or property
by reason of the duties of his
office

See Zoleta v. Sandiganbayan, G.R. No.
185224, July 29,2015

/y'
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(3) That those funds or
property were public funds or
property for which he was
accountable

(2) he takes advantage of his
official position

Exhs. "EE", "DD"

(3) that he felsifies a document by
committing any of the ways it is
done

Exhs. "EE", "EE-6" to "EE-39", "C" to
"M", "N" to "Z", "M-6-a", "M-7-c" to "M-
7-p", "M-7"

(4) That he appropriated,
took, misappropriated or
consented or, through
abandonment or negligence,
permitted another person to
take them

Exhs. "DD", "FF', "GG", "HH"

For Violation ofSec. 3(e) ofR.A. 3019:

SB'10-CRM^0144
Elements Evidence

(1) the offender is a public ofiGcer Pre-Trial Order dated November 12,2012
Stipulation - Identities and positions of the accused as the same persons
charged in the Information.

(2) the act was done in the discharge
of the public officer's official,
administrative or judicial functions

Exhs. "CC", "CC-6" to "CC-I32"

(3) the act was done through
manifest partiality, evident bad
^th, or gross inexcusable
negligence

Exhs. "C" to "M", "N" to "Z", "M-6-a", "M-7-c" to "M-7-p", "M-T'

(4) the public officer caused any
undue injuiy to any paity, including
the Government, or gave any
unwarranted benefits, advantage or
preference.

Exhs. "BB", "FF", "GG", "HH"

SB-lO-CRM-0146

Elements Evidence
(1) the offender is a public officer Pre-Trial Order dated November 12,2012

Stipulation — Identities and positions of the accused as the same persons
charged in the Information.

(2) the act was done in the discharge
of the public officer's official,
administrative or judicial functions

Exhs. "EE", "EE-6" to "EE-39"

(3) the act was done through
manifest partiality, evident bad
faith, or gross inexcusable
negligence

Exhs. "C" to "M", "N" to "Z", "M-6-a", "M-7-c" to "M-7-p", "M-7"

(4) the public officer caused any
undue injuiy to any party, including
the Government, or gave any
unwarranted benefits, advantage or
preference.

Exhs. "DD", "FF", "GG", "HH"

WHEREFORE, in view of the foregoing, accused Hofer, Quinte and
Palang's Motions for Leave of Court to File Demurrer to the Evidence and the
attached Demurrer to Evidence are DENIED for lack of merit.

The parties are reminded of the setting on February 20, 2018 for the
presentation of defense evidence. Per Resolution of this Court dated
November 20, 2017, Atty. Esguerra committed to be ready with the
presentation of evidence for accused Castillo.

SO ORDERED.

/
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GOMEZrESTOESTA, J., Chairperson

TRESPESES,J.

PAHIMNA,J.
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